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FEC MAIL CENTER

VIA FACSIMILE ((202) 219-3496) AND U.S. MAIL
February 26, 2013

Mr. David Garr

Senior Campaign Finance Analyst
Reports Analysis Division
Federal Election Commission

999 E Street, NW

Washington, DC 20463

RE: “Filing Received 1/29/2013”

Dear Mr. Garr:

This responds to your letter dated February 15, 2013 regarding the Request for Additional
Information (“RFAI”) response filed by Ameneans for Prospenty (“AFP”) on January 29, 2013
concerning AFP’s October 2012 quarterly report: HEES :

Thls letter incorporates by reference AFP’s Janunary 29 response, which is also enclosed,
and whlch is also acces51ble on the Federal Election Comm1ss1on S web51te at: .

o,

" http: //1mages.mctusa com/pdf/562/ 13031 030562/ 1 303 1030562 pdf

Your February 15 letter 1nd1cates AFP’s ‘paper ﬁlmg recelved 1/29/2013 will not be
considered an Amended 2012 October Quarterly Report (7/1/12-9/30/12). To amend your report,
you must submit it in an electronic format.”

For the reasons set forth in AFP’s January 29 resporise, no amendment to the October
Quarterly Report was necessary, nor was AFP’s response to the Reports Analysis Division’s
RFAI intended as an amended report

It is unclear from the February 15 letter whether it implies AFP has not properly amended
the report at issue. However, in furtherance of the agency’s mission of transparency and
promoting public understanding of the:federal campaign finance laws, we respectfully request
that the agency remove this letter from its website, as it may mislead members of the public into
believing that some correctlve actlon is bemg requested of AFP when, in fact no such actlon is
required: - " - N R :

‘ ':ﬁr{p:(7imagesfr1§etflisa.co"nﬂﬁdf79_5 1/13330023951/13330023951.pdf
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Sinperel

ohn Flynn
Vice President and General Counsel
Americans fer Prosperity
cc: Ms. Debbie Chacona, Assistant Staff Director, Reports Analysis Division

encl.
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L CENTER

VIA FACSIMILE ((202) 219-3496) AND U.S. MAIL
January 29, 2013

Mr. Chris Jones

Senior Campaign Finance Analyst
Reports Analysis Division
Federal Election Commission

999 E Street, NW

Washington, DC 20463

RE:  October Quarterly Report (07/01/2012 — 9/30/2012)

Dear Mr. Jones:

In the course of reviewing its reports posted on the Federal Election Commission’s
reporting website, Americans for Prosperity (“AFP”) noticed a Request for Additional
Information (“RFAI”) concerning the above-referenced FEC Form S report for AFP’s
independent expenditures (“IEs”). AFP has never received this particular RFAL' Nevertheless,
AFP pravides the response below.

Regarding the IE entitled “New Ideas,” for which AFP reported a date of August 20,
2012 on its Form 5 filed on August 24, 2012 (FEC Report # 807320): This IE in fact was first
disseminated on August 23, 2012. As your letter suggests, the August 20 date reported on the
Form 5 reflects the date of payment for the communication. Accordingly, the 24-hour report
(FEC Report # 807320) was timely filed for this IE, pursuant to 11 CFR 109.10(d).

Regarding the IE entitled “Still Believe,” for which AFP reported a date of August 13,
2012 on its Form 5 filed on August 16, 2012 (FEC Report # 864882): This IE in fact was first
disseminated on August 15, 2012. Again, the August 13 date reported on the Form § reflects the
date of payment for the communication. Accordingly, the 48-hour report (FEC Report # 804882)
also was timely filed for this IE, pursuant to 11 CFR 109.10(c).

AFP notes that 11 CFR 109.11(e)(1)(iii) requires filers to report the “amount, date, and
purpose of each expenditure” on Form 5. Similarly, the Form 5 instructions simply request “the
date the independent expenditure was made and the amount.” At the same time, 11 CFR
109.11(d) talks about “the date on which a communication is publicly distributed or otherwise
publicly disseminated” as the trigger for filing the 24- and 48-hour reports. It is generally

! AFP dif receive an RFAI concerniag its FEC Form 9 filed on October 13, 2012, and resuionded by letier dated
January 14, 2013. Unlike the RFAI which AFP did receive, and which was addressed ta the custodian of records
listed on AFP’s Form 9, the RFAI that is the subject of this response was addressed to no one in particular.
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accepted that where a regulatory agency uses different terms, it is presumed that it means
different things. Keene Corp. v. U.S., 508 U.S. 200, 208 (1993). Since neither the Form 5
instructions nor 11 CFR 109.11(e)(1)(iii) require the date of “distribut[ion]” or date of
“disseminat[ion]” to be reported, AFP understood the “Date of Independent Expenditure” field
on Form 5 to request the date of payment for the IEs. As your letter implicitly acknowledges,
Form § is, in fact, ambiguous regarding this point.

On August 27, 2012, AFP sought clarification from Ms. Nataliya loffe of the Reports
Analysis Division as to whether the date of payment or date of dissemination should be reported
on Form 5. Ms. Ioffe acknowledged the form, instructions, and regulations are ambiguous
regarding this question. Nonetheless, Ms. Ioffe attvised AFP to report the date of dissemination
on Form 5. From that point on, AFP did as instructed.’

We trust that we have provided a satisfactory explanation in response to your RFAI
Please do not hesitate to contact us should you have any additional questions.

Sincerel

John Fly .,
Vice President and General Counsel
Americans for Prosperity

2 For the transactions reported on the 24- and 48-hour reports filed prior to August 27, AFP did not change the dates
when it reported these transactions on its October Quarterly Report so as not to create any confusion between the
original expedited reports and the quarterly report.
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